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relly, 36 Mo. App. 282 ; Howe v. Norman, 13 R. I. 488. When the appropria- 
tion goes beyond the necessity of the case, it ceases to be justified on the 
principles which underlie the right of eminent domain. Matter of Albany 
St., 11 Wend. 151, 25 Am. Dec. 618; Paul v. Detroit, 32 Mich. 108; Balti- 
more, &c, R. R. Co. v. Pittsburgh, &.c., R. R. Co., 17 W. Va. 812; Payne v. 
Kansas & A. V. R. Co., 46 Fed. 546; Sixth Ave. R. R. Co. v. Kerr, 72 N. Y. 
330. It is not apparent that the taking of the strip of land surrounding the 
reservoir was necessary, nor that it was even a matter of incidental con- 
venience. Perhaps, however, the position of the court is strengthened by 
considering the belt of timber land a part of the forest preserve; but the 
remark of the judge, who rendered the majority opinion, that "the sugges- 
tion that the timber on this belt around the main reservoir or basin is not 
needed for canal purposes applies with equal force to such of the timber as 
may be upon the islands or other exposed portions of the land within the 
general basin," is not, as a reason, sufficiently impressive to establish a doc- 
trine that other courts will feel called upon to follow. 

Eminent Domain — Public Use — Constitutional and Statutory Provi- 
sions. — In an action to condemn certain timber lands for use as a storage 
reservoir for logs, where the constitution of the state declares that the power 
of eminent domain may be exercised when necessary to the complete devel- 
opment of the state's natural resources, and that such use is a public use, 
and where the statute provides that the power of eminent domain may be 
exercised for the improvement and floatability of streams not navigable in 
fact, held, that the right to exercise the power of eminent domain does not 
depend upon a narrow and restricted meaning of the term "public use," but 
that term is a flexible one and is given a degree of elasticity which makes 
it capable of meeting new conditions of the ever-increasing necessities of 
society. Potlatch Lumber Co. v. Peterson et al. (1906), — Idaho — , 88 
Pac. Rep. 426. 

The common law, particularly upon questions affecting riparian rights and 
eminent domain, has been subjected to changes and modifications, at times 
radical and far-reaching, in its application to conditions incident to the pecu- 
liar needs of new territory. This case gives new force to the reason why it 
has been found impossible in many instances to apply the letter of the com- 
mon law in regard to the power of eminent domain. In the language of the 
court, to follow it in the application of that power in many instances would 
greatly hamper, retard and defeat the development of the great natural advan- 
tages, resources and industrial opportunities of many of the states of the 
Union. Under section 5210, Rev. St. Idaho, 1887, the right of eminent domain 
may be exercised, among other things, in respect to all streams not navigable 
within the state; but it appears that the territorial legislature had, in 1879, 
declared the stream in question navigable. That the- power of eminent 
domain, with all its incidents, is vested in the legislatures of the states, is 
not denied ; but if a stream is not navigable in fact, the mere legislative 
declaration that it is navigable in fact, cannot make it so. Murray v. Pres- 
ton, 106 Ky. 561, 50 S. W. 1095 ; Duluth Lumber Co. v. St. Louis Boom Co., 
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17 Fed. 419. The right to condemn the lands here sought to be taken, in the 
absence of unusual conditions, might well be questioned. "The public use 
implies a possession, occupation and enjoyment of the land by the public at 
large, or by public agencies." CoolEy's Constitutional Limitations (7th 
Ed.), 766; Matter of Eureka Basin, &c, Co., 96 N. Y. 42; Belcher Sugar Co. 
v. St. Louis Elev. Co., 82 Mo. 121 ; McQuillan v. Hatton, 42 Ohio St. 202. 
Occasion for the modifying of this general doctrine appears to have arisen 
in this case to meet the "marvelous industrial development" of Idaho. The 
character of the use, whether strictly public or otherwise, is made the criterion 
of the right to exercise the power of eminent domain. Such is the con- 
struction placed upon the state constitution. While the decision broadens 
the term "public use," it can scarcely be taken to express an extreme view, 
at least when considered in connection with cases such as Nash v. Clark 
(Utah), 198 U. S. 361, 25 Sup. Ct. 676. The case was decided by the United 
States Supreme Court in 1905, and upholds the validity of a statute which 
provides for the condemnation of land of one individual, for the purpose of 
allowing another individual to obtain water from a stream in which he is 
interested, to irrigate his land, which would otherwise remain valueless. 
Mr. Justice Peckham, speaking for the court, admits that, probably, in most 
of the states such a doctrine would not be sound; and is careful to explain 
that the decision must not be understood to approve of the broad proposition 
that private property may be taken in all cases where the taking may pro- 
mote the public interest and tend to develop the natural resources of the state. 
The court gives consideration to existing differences in climate and soil, and 
the peculiar circumstances in which the inhabitants affected by the statute 
are placed, in holding such a taking to be for a public use. The case at bar by 
no means goes so far, in extending the right to exercise the power of eminent 
domain under the statute, as does Nash v. Clark, which must be accepted as 
establishing the doctrine therein announced, at least as regards the case 
involved. 

Evidence — Admissibility — Operation of Phonograph Before Jury. — In 
condemnation proceedings on petition of a railroad company for the right to 
lay tracks in a street opposite respondent's hotel property, and for an appraise- 
ment of respondent's damages, resulting from the operation of trains on such 
tracks, held, that it was proper to allow a phonograph to be operated before 
the jury to reproduce sounds made by petitioner's trains in proximity to 
respondent's hotel. Boyne City, G. & A. R. Co. v. Anderson (1906), — Mich. 
— , 109 N. W. Rep. 429. 

The court, in holding this evidence admissible, seems to base its ruling on 
the principle which governs the admission of telephonic communications in 
evidence, referring to the discussion of that subject in WigmorE, Evidence, 
§ 795. It is not cle^r how this ruling can be classified under the principle 
invoked. Telephonic communications are classified under the head of qual- 
ifications of the witness or sources of the witness' knowledge. Wigmore, Id., 
§ 795, and GreenlEaf, Evidence, § 430 q. The question in the principal case 
would seem rather to be one of mode of communication, and to be governed 



